1 O.A. No. 641 of 2020

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 641/2020 (S.B.)

Smt. Jayshree w/o Navinchandra Tank,
Aged 69 years, Occupation : Retired,

R/o Plot No. 43, Tapovan,

Asha Colony, Gajanan Maharaj Mandir Road,
Amravati-444 602.

Applicant.
Versus

1) State of Maharashtra,
Through it's Principal Secretary,
Public Health Department,
10th Floor, B Wing, GT Hospital Complex Building,
Mumbai- 400 001.

2) Directorate of Health Services,
(Maharashtra State) Arogya Bhavan,
St. George’s Hospital Compound,
P.D’Mello Road, Mumbai - 400 001.

3) Dy. Director, Health Services,
Akola Circle, New Radhakisan Plots,
Akola-444 001.

4) Civil Surgeon,
General Hospital, Mother Teresa Road,
Khaparde Bagicha, Maltekdi,
Amravati, Maharashtra 444 606.

Respondents

Shri R.M.Fating, the 1d. Advocate for the applicant.
Shri V.A.Kulkarni, the 1d. P.O. for the respondents.
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Coram :- Hon’ble Shri M.A.Lovekar, Member (J).

JUDGMENT

Judgment is reserved on 09t Oct., 2023.

Judgment is pronounced on 13t Oct., 2023.

Heard Shri R.M.Fating, ld. counsel for the applicant and Shri

V.A.Kulkarni, 1d. P.O. for the Respondents.

2. In this O.A. the applicant prays that she be declared to be
entitled to first and second time bound promotion on 26.07.1996 and
26.07.2008, respectively, and the impugned order dated 15.01.2001 (A-
14) granting her first time bound promotion w.e.f. 01.07.2000, though
she had completed service of 12 years on 25.07.1995, be quashed and set

aside.

3. By judgment dated 28.07.2008 complaint U.L.P. No.
511/1998 was dismissed by Labour Court rejecting her contention that
she was entitled to higher pay scale w.ef. 01.10.1995. In
W.P.N0.5261/2008 the Hon’ble Bombay High Court, by judgment and
order dated 05.09.2019 (A-15), confirmed the order of Labour Court by

observing as follows:-
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I have heard the learned counsel for the parties at length and | have
perused the documents on record. It is not in dispute that the petitioner
entered service on 26.07.1983. She completed twelve years service on
25.07.1995. It is however seen that during the course of service there were
two adverse remarks communicated to her at Exhibits 35 and 36. It has not
been shown that those adverse remarks during the period from 1991 to
1995 were expunged. One of the requirements under Government
Resolution dated 08.06.1995 for being eligible for grant of time bound
higher pay-scale is eligibility to be promoted. In the light of the fact that
there were two adverse remarks between the years 1991 to 1995
communicated to the petitioner, the Selection Committee rightly found the
petitioner ineligible for grant of such time bound pay scale. Mere fact that
twelve years’ continuous service was rendered by itself was not sufficient
to grant the benefit of time bound higher pay scale. Since the material on
record did not indicate unblemished service during the relevant period, it is
found that the Selection Committee rightly did not grant the petitioner the
benefits under the Government Resolution dated 08.06.1995.

4, In support her prayers the applicant has relied on G.R. dated
01.08.2019 (A-19) which is a compilation of various G.Rs. issued on the
subject till that point of time. Paras 1 to 3 of A-4 to this G.R. read as

under:-
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5. It is the contention of the applicant that his A.C.Rs. for the

relevant period were as follows:-

Year Gradation in words Marks of Gradation
1991-92 A 6
1992-93 A 6
1993-94 B- 3
1994-95 B- 3
1995-96 B+ 5
Total 23
6. It was contended by Shri Fating, 1d. counsel for the applicant

that for the preceding 5 years total score of A.C.Rs. of the applicant was
23, it had crossed the benchmark of 20 set for first time bound
promotion and hence, the applicant should be extended benefits of first
time bound promotion w.ef. 26.07.1996 and second time bound
promotion w.e.f. 26.07.2008. Here, it may be mentioned that the

applicant retired on superannuation on 31.08.2009.
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7. Stand of respondent no. 3 is that claim of the applicant is
time barred. For 93/94 and 94/95 A.C.Rs. of the applicant were
“average/adverse” and the same were communicated to her (A-11).
Since the applicant was found to be not entitled to first time bound
promotion on 25-26/07/1995, her A.C.Rs. for following 5 years were
considered and accordingly she was held entitled to first time bound
promotion w.e.f. 01.07.2000. The applicant does not dispute that for
93/94 and 94/95 her A.C.Rs. were “average/adverse” and the same were
communicated to her. Her claim is based on G.R. dated 01.08.2019 which
prescribes weightage to be given to different gradations. It is the
contention of the applicant that from 1991-1992 to 1995-1996 she had
scored 23 marks, she had thus attained the benchmark of 20 and become

entitled to get first time bound promotion w.e.f. 26.07.1996.

8. It was submitted by 1d. P.O. that as per G.R. dated 21.02.1994
(A-16) time bound promotion could not be granted if even one A.C.R.
from out of 5 pertaining to the relevant period was below B i.e. below 3
in terms of marks. Relevant portion of G.R. dated 21.02.1994 reads as

under:-

AT TS 1€ """ AT YUH Yerallo Ueradd=ar 99 rerdio
qEleetcdl SASSAT el Uraal AT fBrepweAr SudTd I1edTd. qradl
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g wogrardr fGareEde @9 Af¥E-ad ¢ aui Mg
AT UGS AT (0T, AT FRATH [F31TaT, shATeh - TH 3R <1
20¢R/3EYY/T.3h.2/¢R /2R, T&aTTeh :¢.3.R0 HEY FHG hedTTHIUT FATTAT
MY e fFae auaEd gdar v (&) IJd 3-¥8d K

Aforequoted position is consistent with what G.R. dated
01.08.2019 lays down i.e. average of total score for 5 years should come
to 4 i.e. gradation B. Therefore, aforesaid contention of the 1d. P.O. cannot

be accepted.

9. It may be mentioned that pleading of the applicant regarding
gradation of her A.C.Rs. from 1991-1992 to 1995-1996 has not been

traversed by the respondents.

10. It was further submitted by the 1d. P.O. that A.C.Rs. of the
applicant for 1991-1992, 1992-1993 and 1995-1996 were not traceable.
In Girish Pande Vs. The State of Jharkhand and Ors. (Judgment dated
07.07.2017) Hon’ble Jharkhand High Court has held that in the absence
of A.C.Rs. benefits of A.C.P. and even promotion cannot be withheld

because it is the fault of the employer and not of the employee.

11. It is apparent on record that the respondents were not

justified in deferring consideration of claim of the applicant for time
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bound promotion for a period of 5 years on the basis of determination of
Labour Court which was confirmed by the Hon’ble High Court that the
applicant was not entitled to get first time bound promotion on
25.07.1995. The respondents ought to have considered thereafter
whether the applicant was entitled to get first time bound promotion

w.e.f. 26.07.1996.

12. Considering the factual and legal position stated above,
following order shall be just and proper. The 0.A. is allowed in the
following terms. The respondents shall make an endeavour to trace
relevant A.C.Rs. of the applicant and if the same cannot be traced within
one month from today, they shall proceed on the basis of information
furnished by the applicant herself regarding the same, and take steps to
extend benefits of first and, if eligible second time bound promotion. This
process shall be completed within further three months. No order as to

costs.

Member ()

Dated :- 13/10/2023
aps
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[ affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 13/10/2023

and pronounced on

Uploaded on : 16/10/2023



